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Stat. 519, 29 U.S.C. 151 et seq.), to review and set 
aside an order of the National Labor Relations Board 
(R. 67),’ issued on December 17, 1965, dismissing a 
complaint issued by the Board’s General Counsel 
against The Boy’s Markets, Inc. (herein called 
“Boy’s’), Von’s Grocery Co. (herein called ‘“Von’s’), 
and Food Employers Council, Inc. (herein called the 
“Council’’). In its answer to the petition, the Board 
has requested that the petition be dismissed. This 
Court has jurisdiction of the proceedings, the inci- 
dents alleged to have constituted unfair labor 
practices having occurred in Los Angeles County, 
California, where the California corporations (Boy’s 
and Von’s) each operates a chain of retail stores and 
supermarkets and the Council, also a California cor- 
poration, bargains collectively for its employer-mem- 
bers engaged in the retail food market business. It 
is conceded that members of the Council, including 
Boy’s and Von’s, are engaged in commerce. The 
Board’s Decision and Order (R. 62-67) are reported 
in 156 NLRB No. 6. 


COUNTERSTATEMENT OF THE CASE 


I. The Board’s Findings of Fact 


The Board reversed its Trial Examiner and dis- 
missed the entire complaint. It found that when Boy’s 


1References to Volume I, containing the pleadings, the 
Board’s decision and order, etc., are designated as “‘R.”; ref- 
erences to reproduced portions of the testimony as “Tr.”; 
references to the parties’ exhibits as “Ex.” References pre- 
ceding a semicolon are to the Board’s findings; those follow- 
ing are to the supporting evidence. 
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and Von’s entered into collective bargaining con- 
tracts with the Joint Board’ covering their snackbar 
employees, no real questions concerning representa- 
tion were pending by reason of alleged requests by 
the Clerks to represent such employees. The Board 
therefore concluded that neither employer had vio- 
lated Section 8(a) (2) and (1) of the Act by contri- 
buting assistance and support to the Joint Board, and 
that therefore neither employer had violated Section 
8(a)(3) and (1) of the Act by maintaining union 
security provisions in their contracts with the Joint 
Board. The Board further concluded that the Council 
did not illegally assist Boy’s and Von’s, as their agent, 
to encourage their respective employees to join and 
assist the Joint Board and to refrain from joining or 
assisting the Clerks and hence that the Council did 
not violate Section 8(a)(1) of the Act. The Board 
based its conclusions on the following evidentiary 
facts: 


A. The Clerks seek to represent Boy’s and Von’s snack- 
bar employees under their multiemployer contract 

Von’s and Boy’s, retail grocery chains in the Los 
Angeles area, are members of the Council, a trade 
association. Since 1941, the Council, on behalf of its 
members, has made multiemployer bargaining agree- 
ments with the Clerks (R. 68, 31; Tr. 8, 9, 15, 16, 
19-20, 332). The last contract in the series ran from 
January 1, 1959, through March 31, 1964. It covered 
all retail clerks engaged in “retail food, bakery, candy 


2Los Angeles Joint Executive Board of Hotel and Restaur- 
ant Employees and Bartenders Unions, AFL-CIO. 
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and general merchandise” operations (R. 63, 31; 
G.C. Ex. 2). When this contract was executed, the 
stores of the Council’s members did not have snack- 
bars for sale of food for ready consumption on and 
off store premises and hence had no snackbar employ- 
ees (R. 68, 31; Tr. 303-304). 

Early in 1962, the Clerks’ executive administrator, 
Lois McKinstry, noticed that snackbars were being 
set up in Los Angeles area supermarkets. In conse- 
quence, the Clerks told the Council that negotiations 
for a new multiemployer contract should include dis- 
cussion of wage classifications for all the then unrep- 
resented snackbar employees of the Council’s members 
(R. 68, 31; Tr. 303-805). 

On November 23, 1962, the Clerks, by letter, sought 
to have Von’s recognize the Clerks as bargaining rep- 
resentative of Von’s snackbar employees in view of 
the existing multiemployer contract. Specifically, the 
Clerks sought to confer with management regarding 
the fact that certain of these employees “have failed 
to become Local 770 members within the required 
time, in accordance with our agreement.” The Clerks 
also asked in the letter that these workers “be paid 
according to the Retail Food Agreement” (R. 64, 32; 
R. Ex. 1). Von’s rejected both demands, however. 
On December 4, 1962, Von’s wrote the Clerks that 
the functions and duties of its snackbar employees 
“do not now, nor have they at any other time, come 
under the terms or the jurisdiction of the Retail 
Clerks Food Agreement” (R. 64, 32; R. Ex. 2). 

Negotiations between the Council and the Clerks, 
for a new multiemployer contract, began in Janu- 
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ary 1963. The discussions included the subject of 
wage rates for snackbar employees on a multiem- 
ployer basis (R. 64, 38-38; Tr. 238, 240, 242, 245, 
257-258, 276-277, 284-285, 389-390, G.C. Ex. 15-17, 
19, 23, Jt. Bd. Ex. 10). In early December 1963, 
the Clerks made an unsuccessful attempt to obtain 
recognition as the representative of Boy’s snackbar 
employees. At that time, C. Gus DeSilva, the Clerks’ 
general representative, and Robert L. Madray, a field 
representative, called on Ida Freed, Boy’s personnel 
manager. They told Freed that Boy’s Crenshaw 
store’s snackbar employees were ‘‘covered” by their 
existing multiemployer contract, and that in addition, 
the Clerks had gotten signed membership applications 
from all the snackbar employees of that store, and, in 
the words of Madray, “that they were negotiating for 
a contract” and “to not sign a contract with anybody 
felse]” (R. 64, 39-40; Tr. 138-141, 1438, 179-181, 
309, 315).*° Freed promised to report the matter to 
her superiors and advise the Clerks of their decision 
(R. 40; Tr. 182). She also told these Clerks’ repre- 
sentatives that Boy’s would not enter into a contract 
with the Joint Board pending the conclusion of the 
still pending multiemployer negotiations between the 
Council and the Clerks (R. 64, 40; Tr. 140-141). 
Shortly afterward, McKinstry spoke to Freed by tele- 
phone and, again claiming to represent the snackbar 
employees, “reminded her that we were in negotia- 
tions attempting to negotiate a wage classification 


The Clerks had cards from five of the store’s eight snack- 
bar employees at the time (R. 40, n. 14; G. C. Exs, 4-8, 13). 
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and fringe benefits for these pecple.” Freed gave her 
the same assurance, namely, “that she would wait un- 
till we concluded negotiations.” (R. 64, 40; Tr. 309, 
318). 


B. Boy’s and Von’s contract with the Joint Board with 
regard to their snackbar employees on a multi-store 
basis after card checks show the Joint Board to rep- 
resent a majority of the snackbar employees in the 
stores of each 

Negotiations for a new multiemployer contract be- 
tween the Council and the Clerks, which had begun in 
January 1963, were still pending at the close of 1963. 
On January 8, 1964, the Joint Board, on behalf of 
affiliated unions representing culinary workers, wrote 
Boy’s asking recognition as majority representative 
of all of Boy’s snackbar employees in the Los Angeles 
area (R. 41; Tr, 99, Jt. Bd. Ex. 7). Wheéreampensea 
eard check by an accounting firm disclosed that 17 of 
Boy’s 21 snackbar employees employed in its 4 stores 
in Los Angeles County had duly designated the Joint 
Board as their collective bargaining representative 
(R. 41-42; Tr. 9, 99, 208-209, 232-233, 370, Jt. Bd. 
Ex. 8). Accordingly, on February 1, 1964, Boy’s 
negotiated and entered into a contract with the Joint 
Board, covering all snackbar employees in these stores 
and containing a union security provision (R. 64, 41- 
AT ie OO. 2 e234 GAC. leno) 

Von’s also had snackbars in four of its Los Angeles 
County stores (R. 43; Tr. 98, G.C. Exiell2Z)eae@n 
January 10, 1964, the Joint Board wrote Von’s in- 
forming it that the Joint Board represented the ma- 
jority of all its snackbar employees and asking to 
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meet for the purposes of negotiating an agreement 
(R. 48; Council Ex. 3). Von’s forwarded the letter to 
the Council, which in turn called in a public account- 
ant who conducted a card check (R. 43; Tr. 168, 331, 
335). Upon the accountant’s report that 13 of Von’s 
23 snackbar employees had submitted authorization 
cards to the Joint Board, Von’s entered into negotia- 
tions with that organization (R. 44; Tr. 169, 336). 
On March 2, 1964, the parties entered into a contract 
covering the snackbar employees in Von’s four stores 
and providing for union security (R. 64, 44; Tr. 97- 
99, 370, G.C. Ex. 12). 

On March 14, 1964, on the basis of the negotiations 
which had commenced in January 1963, the Council 
and the Clerks executed a new multiemployer con- 
tract. This agreement covered snackbar employees of 
employers of the multiemployer unit, except those 
currently under a collective bargaining agreement 
with the Joint Board (R. 66, 38; Tr. 128, 296-297, 
389-390, Jt. Bd. Ex. 10, p. 4). 


II. The Board’s Conclusions And Order 


The Board reversed its Trial Examiner, who had 
found that Von’s and Boy’s made bargaining con- 
tracts with the Joint Board at times when conflict- 
ing claims by a rival union gave rise to real questions 
concerning representation. The Board found that the 
claim of the Clerks, as a rival union, was clearly un- 
supportable and, accordingly, could not give rise to a 
genuine question concerning representation. The 
Board therefore concluded that neither Von’s nor 
Boy’s had given the Joint Board assistance such as 
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Section 8(a)(2) and (1) of the Act prohibits, and 
therefore that neither had maintained an illegal con- 
tract containing a union security provision in viola- 
tion of Section 8(a) (8) and (1). Finally, the Board 
concluded that the Council had not illegally assisted 
Boy’s and Von’s, as their agent, to encourage their 
employees to join and assist the Joint Board and re- 
frain from assisting and joining the Clerks, and 
hence had not violated Section 8(a)(1) of the Act 
(R. 62-67). 

Accordingly, the Board ordered that the complaint 
be dismissed in its entirety.* 


ARGUMENT 


The Board Properly Determined That The Employers 
Lawfully Recognized And Entered Into Contracts With 
The Joint Board. Accordingly, The Dismissal Of The 
Complaint Was Proper 
Von’s and Boy’s both entered into multi-store con- 
tracts with the Joint Board only after it had been 
shown that a majority of the snackbar employees at 
all the stores had signed cards authorizing the Joint 
Board to represent them. Therefore, even though the 
Joint Board’s representative status had not been 
established in a Board election the two employers did 
what the Act requires. For, in the foregoing cir- 
cumstances, “Section 8(a) (5) declares it to be an un- 
fair labor practice for an employer to refuse to bar- 


As the facts were virtually undisputed, the differing in- 
ferences and legal conclusion drawn by the Trial Examiner 
are entitled to no special weight. Cheney Lumber Co. Vv. 
N.L.R.B., 319 F. 2d 375, 377 (C.A. 9). 
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gain collectively with the representatives of his em- 
ployees . . .” United Mine Workers v. Arkansas 
Flooring Co., 351 U.S. 62, 71-72; N.L.R.B. v, Geigy 
Co., Inc., 211 F. 2d 553, 556 (C.A. 9), cert. denied, 
848 U.S. 821. Stated affirmatively, an employer is 
“under a duty to bargain with [the majority repre- 
sentative of his employees] and execute a contract 
with it if agreement [is] reached.” N.L.R.B. v. Kiek- 
haefer Corp., 292 F)2d°1380,1387 (C.A.°7), cert de- 
nied, 362 U.S. 950. N.L.R.B. v. National Motor Bear- 
ing Co., 105 F. 2d 652, 659-660 (C.A, 9). Moreover, 
it is the employer’s duty to “do so promptly.” 
N.L.R.B. v. Corning Glass Works, 204 F. 2d 422, 426 
(GA. 1). 

In support of its contention that it was improper 
for the two companies to contract with the Joint 
Board, the Clerks rely on the principle established in 
Midwest Piping and Supply Co., 68 NLRB 1060, 
which prohibits an employer from recognizing or con- 
tracting with one of two rival union claimants at a 
time when their claims give rise to a real question 
concerning representation, and requires that a un- 
ion’s right to be recognized first be determined under 
the election procedures provided in the Act. The 
Clerks contend that Von’s and Boy’s were barred 
from making the agreements, since the Clerks had 
been continuously claiming recognition as representa- 
tive of Von’s and Boy’s snackbar employees. They 
further contend that the Council’s participation on 
behalf of Boy’s and Von’s in the multiemployer ne- 
gotiations with the Clerks, which included discussion 
of working conditions for snackbar employees, coupled 
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with Boy’s alleged agreement to abide by the outcome 
of the negotiations, amounted to recognition of the 
Clerks as the representative of these employees. 

However, the Clerks misconceive the principle of 
Midwest Piping. That principle imposes a duty of 
neutrality pending a Board election where an em- 
ployer is faced with conflicting valid claims of two 
or more rival unions. However, not every union claim 
of itself is sufficiently valid to require the employer’s 
neutrality. Not even the filing of a formal repre- 
sentation petition by one of the unions will necessarily 
make recognition and contracting with the other un- 
lawful. As the Board pointed out (R. 65), the rival 
claim must be of a nature which gives rise to “a real 
question” concerning representation. It is uniformly 
held that ‘fan employer does not violate the Act by 
extending recognition to one of the competing unions 
where the rival union’s claim is clearly unsupportable 
or specious, or otherwise not a colorable claim. In 
such circumstances, there is no real question concern- 
ing representation of employees.” Iowa Beef Packers, 
Inc. v. N.L.R.B., 331 F. 2d 176, 181-184 (Ceagee 
N.L.B.B. v. Swift & Co., 294 F. 2d 285, 287-288 (C.A. 
8); Kiekhaefer, supra, 292 ¥. 2d at 187; N. 2oaeee, 
Wheland Co., 271 F. 2d 122, 124 (C.A. 6); Cleaver- 
Brooks Mfg. Co. v. N.L.R.B., 264 F. 2d 687, 642 
(C.A. 7), cert. denied, 361 U.S. 817. Contrast, 
N.L.R.B. v. Knickerbocker Plastic Co., 218 F. 2d 917, 
922 (C.A. 9); N.L.R.B. v. Signal Oil and Gas Co., 308 
F. 2d 785, 787 (C.A. 5). 

The Clerks never presented a supportable claim to 
represent the snackbar employees of either Boy’s or 
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Von’s, and so there was never a real question concern- 
ing representation. It is undisputed that the Clerks 
neither had nor claimed to have authorization cards 
from any snackbar employees at Boy’s or Von’s total 
of eight stores involved, except for those at Boy’s 
Crenshaw store (R. 66, 39; Tr. 234, 293, 315, 322, 
326, 3438, 877, 378, 392). Thus, their claim that they 
represented all the snackbar employees on a multi- 
store basis was based essentially on the 1959 multi- 
employer contract with the Council, which covered 
Von’s and Boy’s stores. (R. 66; Tr. 298, 315, 322, 
377-378, 382, 384-385, 391-392). However, the Board 
reasonably found that that contract, made in 1959 
when there were no snackbar employees, and omitting 
to provide for them concerning wage rates or in any 
other respect, did not cover such workers (R. 66; Tr. 
341-343). In 19638, in a case involving the same con- 
tract and another employer in the Council, the Board 
also reached this conclusion, 2.e., that the agreement 
never contemplated or covered snackbar employees. 
Piggly-Wiggly, 144 NLRB 708, 709-710, (See Tr. 
315-317, 404). Thus, the Clerks, which had no stand- 
ing as the snackbar employees’ majority representa- 
tive by virtue of the 1959 contract, surely had none 
by virtue of merely the 5 cards secured from em- 
ployees at one of Boy’s stores. 

The Clerks now contend (Br. 21) that since they 
presented a card-backed claim at one of Boy’s stores, 
the Board should have held that a colorable claim had 
been raised for representation on a single store basis, 
consistent with the holding in Piggly-Wiggly “that a 
valid claim for representation had been made within 
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a presumptively appropriate single plant unit.”’ How- 
ever, in that case, in 1963, a union was seeking an 
election to represent the snackbar employees of a 
single store in the Council. The Clerks unsuccessfully 
tried to block the election proceeding on the same 
ground that was rejected here, 7.c., that the newly- 
acquired snackbar employees of the Council members 
were covered by the 1959 multiemployer agreement. 
The Board simply held that the presumptive appro- 
priateness of a single store unit had not been over- 
come, since the petitioning union sought only this 
smaller unit and the employees were unrepresented on 
any basis. Piggly-Wiggly, supra, 144 N.L.R.B. at 710. 

In the instant case, however, no question of repre- 
sentation was raised involving a single store unit. 
This is revealed in both the Clerks’ own testimony 
and their arguments in the Board proceeding. As set 
forth supra, pp. 3-7, in November 1962 the Clerks 
claimed to represent the snackbar employees at all of 
Von’s stores involved by virtue of the 1959 multiem- 
ployer contract, and Von’s flatly rejected the claim. 
Similarly, in the 1963 multiemployer negotiations with 
the Council the Clerks’ attempt to include the snack- 
bar employees in the new contract’s coverage was 
based wholly on the assertion “throughout the discus- 
sions that take-out bar employees were covered by 
the... Clerks’ agreement” (R. 33-38; Tr. 257). As 
the Board noted, with this background the Clerks’ 
December 1963 assertion of authorization cards from 
snackbar employees at Boy’s Crenshaw Store alone 
was clearly in furtherance of its “larger and en- 
compassing claim to represent all the snackbar em- 
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ployees on a multiemployer basis . . . and Boy’s so 
understood” (R. 66). Thus, Clerks’ officials told 
Boy’s that snackbar employees were “covered” on a 
multi-store basis under the 1959 multiemployer agree- 
ment still in effect, and that the Council and the 
Clerks “were in negotiations attempting to negotiate 
a wage classification and fringe benefits for these 
people.” (Tr. 180, 309). A multi-store claim only 
was clearly imparted to Mrs. Freed, the Boy’s official, 
who told the Clerks “that while the Culinary [Joint 
Board] had contacted the people, there would be no 
contract signed” because of the negotiations with the 
Council (Tr. 309) .° 

When the Joint Board successfully organized Boy’s 
and Von’s snackbar employees in January of 1964, it 
was entirely on the basis of multi-store units. No 
contention was raised that those employees could not 
appropriately be represented on that basis. Indeed, 
Boy’s and Von’s both entered into multi-store con- 
tracts with the Joint Board on, respectively, Febru- 
ary 1 and March 1, 1964. Additionally, when the 
Clerks and the Council later executed a new multi- 
employer agreement on March 14, it sought to estab- 
lish terms of employment for snackbar employees on a 
multi-store basis and gave no indication that the 


5 Significantly, the Clerks state in their brief, (p. 6) that, 
“three officials of the Retail Clerks testified that they in- 
formed the personnel manager of Boy’s that a majority of the 
employees in the snackbar of the Crenshaw store had signed 
authorization cards, that it was a combination operation being 
included in the current Clerks-Council contract negotiations 


” 
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Clerks were seeking to represent only the Crenshaw 
store employees. To the contrary, the contract pur- 
ported to extend multi-store coverage to all snackbar 
employees except, inter alia, “persons presently under 
a collective bargaining agreement with Culinary 
Workers Union [Joint Board] ...” (R. 66, 38; Tr. 
128, 296-297, 389-390, Jt. Bd. Ex. 10, p. 4). 

In sum, the undisputed facts contain no suggestion 
that any union was seeking representation of a single 
store unit. Accordingly, the Clerks’ assertion that the 
authorization cards they procurred at a single store 
in Boy’s chain constituted a colorable claim for rep- 
resentation, which barred Boy’s and Von’s from hon- 
oring the Joint Board’s authenticated majority claim 
in multi-store units, is wholly without substance. 
Compare, N.L.R.B. v. Sheridan Creations, Inc., 357 
F. 2d 245, 248 (C.A. 2); Retail Associates, Inemeg 
N.L.R.B. 388, 392, 394; Beil Bakeries of St. Peters- 
burg, Etc., 189 N.L.R.B. 1844, 1846, 13850-1351; 
Scougall Rubber Mfg. Co., Inc. 126 NLRB 470, 472; 
Neville Foundry Co., Inc., 122 NLRB 1187, 1190. 

The Clerks’ further contentions have no merit. 
Neither Von’s nor Boy’s was bound by any alleged 
Council recognition, during the 19638 multiemployer 
negotiations, of the Clerks as the representative of 
their snackbar employees. It does not appear that 
either employer authorized the Council to represent 
it in bargaining for these employees. When the Joint 
Board requested recognition from Von’s and Boy’s 
in January of 1964, the Council supplied accountants 
to verify that the Joint Board represented the two 
employers’ snackbar employees. However, this was 
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consistent with a view that the Joint Board could be 
the employees’ selected representative, and not that 
the Clerks’ representative status had been recognized 
in the multiemployer negotiations. In any event, the 
Clerks may scarcely make this contention. As shown, 
after Von’s and Boy’s recognized and executed agree- 
ments with the Joint Board, -the Clerks willingly 
executed a new multiemployer agreement with the 
Council which effectively excluded these two employ- 
ers’ snackbar employees from its coverage. 

Finally, the Clerks may not rely on Mrs. Freed’s 
assurance that Boy’s would not enter into a contract 
with the Joint Board pending conclusion of the cur- 
rent negotiations between the Clerks and the Council. 
As the Board pointed out (R. 66-67), neither Boy’s 
nor Von’s were entitled to withhold recognition from 
the Joint Board once it had established its majority, 
absent a rival claim which would itself raise a real 
question concerning representation. As the Clerks had 
no support for such a claim, the Act imposed an im- 
mediate obligation to deal with the chosen represent- 
tive of the snackbar employees, which supervened any 
alleged undertaking not to do so. See cases cited 
supra, p. 9.° 

In sum, in view of the failure of the Clerks, by any 
of their claims, to raise a real question concerning 
representation there was no lawful obstacle to Boy’s 
and Von’s entering into the contracts with the Joint 


6 For the above reason, election cases cited by the Clerks 
(Br. 32), where the bargaining obligation in an appropriate 
unit had not been established by authorization cards, are 
totally inapposite. 
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Board, and the conduct of each employer was entirely 
lawful. It further follows that the Council did noth- 
ing wrongful in assisting either of these employers 
in determining that recognition of the Joint Board 
was required. Consequently, the Board’s dismissal of 
the complaint was proper. 


CONCLUSION 


Accordingly, it is respectfully submitted that the 
petition to review the Board’s order should be dis- 
missed. 
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